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The Hokkai-Gakuen Law Journal Vol. XLIX No. 3

Some problems concerning Count and Charged Offense
—— Subject matter is Identitit des ProzeBgegenstandes —

Kiyoshi HABUCHI
Keiko IzuTsu

“Identity of the charged facts” prescribed in Article 312 (1) of Japanese
Criminal Procedure Code is a general idea concerning a unit of punishment
right(s) or lawsuit(s). “Identity of the charged facts” means identity of
punishment right or identity of lawsuit. First, whether the punishment
right expected on the charged fact is identical to the punishment right
expected on the conviction fact depends on whether the crime(s) acknow-
ledged in those two facts shall be evaluated as a single crime under the
general principle of “one crime for single punishment right”. If those facts
are recognized as a single crime, as a result of a method of application of
a legal punishment, called “Gesetzeskonkunenz” in German, implicate
crime, comprehensive single offence or concurrent crimes, a punishment for
the crime based on the conviction fact may be imposed on following by
alternation of counts. On the other hand, if those facts consist of two or
more crimes so that all those facts are treated as concurrent offences, a
new prosecution has to be instituted to impose a penalty on him/her for the
crime based on the conviction fact.

Second, assuming that the charged fact and the conviction fact are
alternative, and nature of each crime is the same and essential elements of
those facts are also the same, then the punishment right to be discussed in
each fact shall be the same, which qualifies the applicable penalty to be
imposed on after alternation of counts for the conviction fact in the same
trial. On other hand, in the case the nature of the crime based on each fact
is not the same, it is not the prosecutors’ intention to demand the penalty
for the conviction fact even if the essential elements of those facts are
identical. Furthermore, in the case the nature of the crime based on those
facts is the same however the essential elements of those facts are different,
the case for the conviction fact should be dealt separately. Both cases
above require a new institution of prosecution to deal with and impose
penalty on for the conviction fact.
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